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Pledge of Allegiance

| pledge allegiance to the Flag of the United
States of America, and to the Republic, for
which it stands, one Nation, under God,
iIndivisible, with liberty and justice for all.
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11:30 am - 12:00 (noon) - Check-in & Registration
12:00 - 12:30 pm - Lunch

12:30 pm - 1115 pm - Presentation

1:15 - 2:30 pm - Closing & Networking

2:00 pm - Event concludes

www.same.org/BlueRidge July 18, 2024



Society of

American Military Engineers

Blue Ridge Post

Today's Event

LUNCHEON PROGRAM
How to take advantage of the

SBA Mentor-Protégé Program,

Operate as a M-P Joint Venture, or Prime-Sub
Team, and Avoid Common Pitfalls

July 18, 2024
11:30 am - 1:30 pm

PN
‘ Winchester, VA RO?I)&SJChiId

www.same.org/BlueRidge July 18, 2024

T —



Fox Rothschild v

ATTORNEYS AT LAW

The SBA Mentor-Protegé Program — What You Need to
Know and Why Do You Care?



Presenters

Doug Hibshman, Partner

202.461.3113
dhibshman@foxrothschild.com

Sean Milani-nia, Partner
202.461.3105
smilani@foxrothschild.com

Dana Molinari, Associate
202.794.1240
dmolinari@foxrothschild.com

Fox Rothschild ..

ATTORNEYS AT LAW




Introduction: Mentor — Protege

Program — Why Do you Care?

* Purpose of an MPA: SBA program that encourages large mentor companies to help further develop small
protéges. Crawl, walk, run

* Pros of an MPA:

 Members of MPA / MPA JV avoid SBA affiliation. SBA can find small businesses to be large due to
affiliation, but generally not under MPA

« Can use MPA to compete for small business / unrestricted work in all small business categories
* Protegé gets developed by Mentor

 Mentor gets access to small business work — 25% of all federal work

* When it works, it can work for many years

Cons of an MPA:
* Mentors and Protéges sometimes don’'t mix. Both must be committed for long haul
* Protegé is the managing venturer and runs the JV
« JVs can be messy. Harder than prime contractor / subcontractor teams to perform
| OTS of rules and reqgulations, takes time
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Introduction: Compare and

Contrast Other Agreements

 What are the Options to Compete for Small Business Contract? NAICS Code
* (1) Small prime contractor teaming agreement
« Small prime must perform 15%, 25%, or 50% of the cost of the contract
« Heavy load on small prime contractor to perform
* (2) Small joint venture
* JV can be small only when:
e ltisa MPA JV, or

 When both JV partners are small under the procurement NAICS Code. No JV with
a large business is small other than an MPA

* (3) MPA
« Best, most flexible option
* Pools the assets of large business with that of small business
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In 2020, 8(a) Mentor-Protégé Program consolidated with All-Small Mentor-
Protége Program.

SBA-approved 8(a) mentor-protégé relationships automatically transitioned to
All-Small Mentor-Protégé Program
Time remaining on 8(a) mentor-protégée agreements carried over
Combined programs are now known as SBA Mentor-Protége Program

Fox Rothschild wr
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SBA Mentor Protégé Program (MPP) helps small-business protégé partner with
large business mentor to gain capacity.

A large business mentor can form joint venture with a small business protégé
and may enter for small business set-aside that the protégé qualifies for.

Moreover, SBA Mentor Protégé Program (MPP) allows mentor to develop
Protégé through approved assistance/ training without affiliation concerns.
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In general, affiliation exists between entities where one entity has the power to control
another entity, or where one or more third parties has the power to control both
entities. Control of one entity over another may be based on a host of related factors
identified in the SBA regulations, such as: common ownership, common management,
identity of interest, joint venture agreements, financial connections, family connections,
business connections, the “Ostensible Subcontractor Rule,” the “Newly Organized

Concern Rule,” the “Totality of the Circumstances Rule,” and many other affiliation
relationships.
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Allows Mentor and Protégé to joint venture and pursue contracts set-aside for small businesses (based on
small business designation of protégé) without being deemed affiliated/ineligible.

Do not enter joint venture until after mentor protégé agreement is approved.
Exception from affiliation only exists after the mentor protégé agreement is approved and only for
the approved assistance in the agreement.

Allows Mentor to purchase a 40% equity stake in Protégé without affiliation concerns.
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Must complete Mentor-Protégé Agreement (MPA) and submit the application to SBA for
approval.

A Small Business Protégé may use its secondary NAICS code in its MPA
application. It’s important that small business protégé demonstrate its
prior experience in the secondary NAICS code.

Mentors may have proteges with the same NAICS code, as long as parties
can show that they will not be in competition
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SBA will evaluate whether Mentor is providing agreed upon assistance.
Protégé may request SBA to intervene on its behalf to address an
underperforming mentor; and SBA may terminate mentor-protége
relationships.

SBA typically takes between six weeks and three months to approve.
Depends on workload.
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Business Management Assistance

Executive training, standard operation procedures, systems, accounting, marketing, manufacturing, and strategic planning
Financial assistance

Equity investments, loans, and bonding
Contracting Assistance

Navigating federal contract bidding, acquisition, and the federal procurement process
Education Assistance

International trade, strategic planning, and finding markets
Business Development Assistance

Capture strategy and introduces contracting and partnership opportunities
General and Administrative Assistance,

Human resource sharing, security clearance support, training, etc.
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A Mentor generally cannot have more than three proteges at one time; however, a
mentor who maxed out with 3 proteges may take on two additional proteges located
in the Commonwealth of Puerto Rico.

A Protégé may have a total of two mentor-protégeé agreements with different mentors.

Mentor-Protége relationship may last for six-year period.
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The mentor-protégé agreement must have the following information included:

(i) Specifically identify the business development assistance to be provided and address how the assistance will help
the protégé enhance its growth and/or foster or acquire needed capabilities;

(ii) Identify the specific entity or entities that will provide assistance to or participate in joint ventures with the
protégé where the mentor is a parent or subsidiary concern;

(iii) Establish a single point of contact in the mentor concern who is responsible for managing and implementing the
mentor-protégé agreement; and

(iv) Provide that the mentor will provide such assistance to the protégé firm for at least one year.

See 13 C.F.R. § 125.9 (e).
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For further information, please review a sample guide that is provided
by the SBA and available for download at
https://www.sba.gov/sites/default/files/2022-07/SBA%20Mentor-
Protege%20Program%20Agreement%20Guide-v2-508%20Rev.pdf.

SBA Mentor-Protégé Program

Mentor-Protégé Agreement Guide
Between
[ABC (Proposed Protégé)]
And
[XYZ (Proposed Mentor)]

This Mentor-Protégé Agreement (“Agreement”) is between [ABC (Proposed Protégé)], a [insert
State of incorporation] corporation with its principal place of business at [Address], and [XYZ (Proposed
Mentor)], a [insert State of incorporation] corporation with its principal place of business at
[Address] (collectively referred to as the “Parties™).

WHEREAS, [ABC (Proposed Protégé)] is a small business under primary North American Industry
Classification System (NAICS) code [Provide your primary NAICS code. If you are seeking a mentor-
protégé relationship in a secondary NAICS code, add a sentence explaining why and describing your
experience in that code.] [ABC (Proposed Protégé)] specializes in providing [Provide a brief description of
the proposed Protégé’s technical capabilities. If you are seeking a mentor-protégé relationship in a
secondary NAICS code, add a description of vour capabilities in performing work in your secondary code. ].
[Provide proof of work performed in the requested secondary NAICS code. Examples of proof include
copies of signed contracts, sub-contracts or invoices. Proof of work must be work similar to or a
progression toward work performed in the requested secondary NAICS codej.

WHEREAS, [XYZ (Proposed Mentor)] is a [Provide the Proposed Mentor's business structure (e.g.
corporation, limited liability company, etc.)] with a history of providing [Provide a brief description of the
Mentor's technical capabilities and contracting history, especially with the Federal Government].

WHEREAS, the Parties wish to formalize a mentor-protégé relationship between [ABC (proposed Protégé)]
and [XYZ (proposed Mentor)] under the U.S. Small Business Administration’s (“SBA™) Mentor-Protégé
Program established pursuant to 13 C.F.R. §125.9; and

WHEREAS, the Parties agree that establishing a mentor-protégé relationship will enhance the capabilities of
the Protégé, assist the Protégé meeting the goals established in its business plan, and improve the Protégé’s
abality to successfully compete for contracts:

WHEREAS, the Mentor is qualified to provide the material benefits, developmental gains, and agreed-upon
assistance within the context of the SBA Mentor-Protégé Program; and the Mentor will provide such
assistance as detailed below for the Term of this Agreement per 13 C.F.R. § 125.9(e);

WHEREAS, the Parties have established a single point of contact within both organizations who will be
responsible for managing and implementing the Agreement;

WHEREAS, the Parties will identify how the assistance to be provided differs from any assistance being
provided under another Mentor-Protégé relationship outside of SBA (if applicable);

WHEREAS, the Parties have agreed that each may terminate the agreement with 30 days’ advance notice to
the other party. and to the SBA;

Screen captured from: https://www.sba.gov/sites/default/files/2022-07/SBA%20Ment
Protege%20Program%20Agreement%20Guide-v2-508%20Rev.pdf.
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https://www.sba.gov/sites/default/files/2022-07/SBA%20Mentor-Protege%20Program%20Agreement%20Guide-v2-508%20Rev.pdf
https://www.sba.gov/sites/default/files/2022-07/SBA%20Mentor-Protege%20Program%20Agreement%20Guide-v2-508%20Rev.pdf

Enter into general joint venture agreement to pursue government contracts after approval of
mentor-protége agreement.

No SBA approval of JVA required anymore.
SBA believes size protest process is sufficient.

EXception: SBA approval of joint ventures still required for sole-source 8(a) contracts.
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* MPA allows Mentor and Protege to joint venture without being deemed affiliated and pursue set-aside
contract opportunities.

e Whatis alJoint Venture?
Separate legal entity

Limited purpose

Limited duration
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Create a new entity with own name, UEI, and CAGE Code.

Register in SAM.gov
Designated as joint venture — individual partners as immediate owners.

Protége must provide a joint venture compliance certificate to SBA and the contracting officer.
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Interested in reviewing the list of mentor-protégé agreements that are
currently active in the market?

Please visit: https://www.sba.gov/document/support-active-mentor-protege-
agreements.
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 SB >Managing Venturer.

* SB employee > must be Responsible Manager.

 SB must control day-to-day management and administration of contractual
performance of joint venture

No negative control over activities of joint venture — unless otherwise
commercially customary for a joint venture agreement outside SBA
programs.

Fox Rothschild wr
ATTORNEYS AT LAW



Capabilities/ Past performance — Agency must consider capabilities and past performance of the JV
and its members as part of the evaluation.

Cannot require protége firm individually to meet same evaluation criteria.
Bonding —Mentor can provide bonding assistance allowing SB to pursue larger projects.

Shared resources/experience— JV can pursue larger work due to shared resources, experience,
qualifications.
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Size Appeal of Syscom, Inc.; SBA No. S1Z-6195 (2023)

8(a) SB owed 51% of the joint venture
Mentor and Protégé both had one Director on Board of Directors.

Bylaws provided that a majority of the Board is needed to establish quorum or take action.

Because there were only 2 directors — could not achieve a majority without unanimous action.
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* Most common issue rendering joint ventures non-compliant.

* Negative control exists when a minority owner can block actions of the joint venture even where it
cannot affirmatively control such actions.

Most common problems:
Majority decisions — typically an issue where there are equal numbers

of Directors.
Supermajority/Unanimous requirements
Quorum requirements
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2024 FEDERAL
SMALL BUSINESS
CONFERENCE

STRENGTH in Partnership

Early Bird Registration ends August 30. Book your hotel ASAP!

www.same.org/BlueRidge

July 18, 2024



Society of

American Military Engineers

Blue Ridge Post

www.same.org/BlueRidge

Upcoming BRP Events

August 15
September 26

October 4

October 10

October 11

December 4

Luncheon:; STEM Scholarship & STEM Engineering
Construction Camper Recognition

Luncheon: Security Considerations in Places
of Instability, Ryan Searles, IMEG

Free Member Webinar: . .
Introduction to Beneficial Ownership Information

USACE TAM Industry Day w/ SAME BRP Happy Hour

Annual STEM Scholarship Golf Tournament
& BBQ Dinner

2nd Annual B2B and Holiday Social

July 18, 2024
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See you again, soon!
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